I. INTRODUCTION
The worst forms of religious persecution are unfathomably horrific. American law has extinguished the most severe forms of classical' and modern 2 public religious persecution. Whether other forms of public religious persecution have been reduced, or are instead on the increase, is controversial and undoubtedly important. 3 This particular question, as briefly illustrated below, is unfortunately not subject to any reasoned, consensual resolution. It should come as no surprise when commentators raise largely unresolvable claims as to the existence of public persecution or of 1. See, e.g., PAUL MIDDLETON, MARTYRDOM: A GUIDE FOR THE PERPLEXED chs. 2-4 (2011) (discussing persecution and martyrdom in early Christianity).
2. For discussion of martyrdom in general and the guillotine in particular under the French Revolution, see, for example, THOMAS CARLYLE, THE FRENCH REVOLUTION: A HISTORY 648-49 (1934) (1837) (describing mass clerical drownings); WILLIAM DOYLE, THE OXFORD HISTORY OF THE FRENCH REVOLUTION 258-63 (1989) (discussing intimidation and punishment of Christians); ALEXIS DE TOCQUEVILLE, THE ANCIEN RtGIME AND THE FRENCH REVOLUTION 15-18 (Jon Elstered ed., Arthur Goldhammer trans., 2011) (1856). The novel serving as the inspiration for Francis Poulenc's opera "Dialogues of the Carmelites" is GERTRUD VON LE FORT, THE SONG AT THE SCAFFOLD: A NOVEL OF HORROR AND the burdening of religious rights of conscience, doctrine, and practice. ' This article does not offer a formula for consensually resolving controversial cases of what counts as religious persecution. Instead, the article intends to draw the attention of legislatures, agencies, and the courts to an important but almost entirely neglected basic consideration in addressing alleged religious persecution. The crucial point is this: Many instances of alleged religious persecution confer immense, judicially cognizable benefits, from the standpoint of many of the victims themselves, on many parties, including those victims. These extensive benefits may coexist alongside the obvious and undeniable costs. It can be fully legitimate for legislatures and courts to take these immense, if not infinite, benefits, especially those conferred upon the presumed victims themselves, into account in adopting or adjudicating claims over the relevant policies.
Thus, in many cases, it will be constitutionally proper for a court to consider the distinctive benefits as well as the costs of the alleged persecution, both from the perspective of the victims. This is not only a matter of calculating utilities of the alternative policies, but also of genuinely respecting the dignity and responsibility of all competent, reflective persons. Surprisingly, a court could in some cases legitimately conclude, after an appropriate and broadly defined cost-benefit analysis,' that the benefits of the al- [Vol. 47:695 leged persecution to the victims and others, given the victims' own genuine beliefs and values, outweigh the costs.' Alleged persecution, it turns out, need not be a zero-sum or negative sum activity. The victims, the government, and the society may all be net gainers from some instances of real or perceived persecution. Of course, such a broadly defined cost-benefit analysis must be undertaken with restraint, modesty, sensitivity, sophistication, integrity, creativity, intellectual humility, and a resistance to crude quantification. A cost-benefit analysis of alleged religious persecution should recognize that not every moral, religious, or legal value is reducible to some form 8 of crude utility.' Rights may certainly transcend narrow utility calculations. 0 7. This is not to suggest that any familiar religious group is bound by its own logic not only to endure, accept, or welcome unsought persecution, but to actively cultivate, intentionally provoke, or specifically demand its own persecution. For many, avidly sought or easily avoidable persecution may not qualify as genuine persecution at all. See in/ra Section IV.
Nor could government have a constitutional duty or even a right to engage in religious persecution merely for the sake of religious persecution, in response to a religious demand for persecution by its initiative-taking victims, or for the sake of any distinctly religious benefits of persecution. All of these cases would seem to violate the Establishment Clause, at least as understood by the Supreme Court of the United States. See, e.g., Lemon v. Kurtzman, 403 U.S. 602, 612 (1971) (discussing the necessity for government practices to have significant secular purposes and effects). These cases also seem to press the bounds of the public accommodation of distinctively religious belief.
Finally, victims of alleged religious persecution often may believe that acts of persecution damage or even jeopardize the souls of the unrepenting persecutors, but it is unlikely that a court would factor such considerations into account, given that the alleged persecutors would most typically have no inclination to accept such a belief, Establishment Clause problems aside. For further discussion, see, for example, DAVID WIGGINS, ETHICS: TWELVE LECTURES ON THE PHILOSOPHY OF MORALITY chs. 6-8 (2006) (discussing classical utilitarianism, a fresh argument for utilitarianism, and the consequentialist argument).
10. See, e.g., RONALD DWORKIN, TAKING RIGHTS SERIOUSLY ch.7 (1977) (discussing the difficulty of determining the breadth of Americans' individual rights); SMART & WILLIAMS, supra note 9, at 77 (introducing Williams's critique of utilitarianism). For a sense, though, that focusing on consequences and rights-claims actually leads more to convergence and compatibility than to opposition and conflict. See, e.g., 1 DEREK PARFIT, ON WHAT MATTERS pts. 2-3 (2011) (discussing the theories of universal laws and the consequentialist principles upon which they rely); David Cummiskey, Kantian Consequentialism, 100 ETHICS 586, 588 (1990) (outlining the benefits in consequentialism). For the sharply contrasting view that "[a]s a general strategy of moral reasoning, utilitarianism or consequentialism is irrational," see JOHN FINNIS, NATURAL LAW AND NATURAL BIGHTS 112 (1980) . For discussion of the problems and possibilities of somehow reasonably comparing conflict-
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Courts and legislatures ordinarily should not insensitively decide alleged religious persecution issues solely on the basis of any unduly narrow cost-benefit analysis.
But contested claims of right, religious or otherwise, can hardly stand or fall without reference to the meaning and consequences of their recognition or denial, including their major costs and benefits. Costs and benefits, of various sorts, must inevitably inform any sensible adjudication of a claimed religious right. Ignoring major costs and benefits from the alleged victims' own authentic perspective is not necessary in order to comply with the Establishment Clause," and disregarding the victims' own basic beliefs and value-choices would deny them elemental human dignity. For a government to acknowledge a group's values is not to endorse those values.
If the courts are to sensibly decide cases of alleged religious persecution, they must crucially consider the clear, basic, relevant beliefs and values of the affected parties, as well as the broader consequences of the possible judicial outcomes. The beliefs and values of the victims of alleged religious persecution should not be assessed on their merits or for their truth by the State. The legitimacy of motivation for holding religious beliefs should also generally not be questioned. That would indeed raise Establishment Clause issues.
But such beliefs and values may well translate directly into costs and crucial benefits on the victims' own accounting that judges may legitimately consider to resolve such cases.'" The dig- (1972) . While the focus of this article will, for the sake of convenience, be on case law adjudication, the basic logic of the article extends to the drafting and enforcement of statutes and even to many instances of private individual or group decision-making as well. The article does not, however, make social predictions or offer strategic or tactical advice to any group. Thus, the article does not address, for example, whether religious groups should on their own principles seek downsized, more knowledgeable, and more fervent, but perhaps less publicly visible or [Vol. 47:695 nity and moral seriousness of the victims, as well as the desire for optimal government policies, require no less. Religious beliefs can be considered as beliefs without officially approving or disapproving of such beliefs on the merits.
This article applies such considerations below to surprising effect. In many instances, it turns out, serious alleged religious persecution may have unique and immense, if not infinite, legally cognizable benefits for the victims of persecution, and perhaps for others. In particular, the highest and fullest development, selfrealization, or self-actualization of persecuted groups may by their own standards often count as a judicially cognizable public interest. In such cases, it will be perfectly reasonable for courts, legislatures, and administrative agencies to take such benefits into account in policymaking and adjudication.
II. SOME BASIC BACKGROUND: THE JURISPRUDENCE OF ALLEGED PERSECUTION
A. The Idea of Alleged Persecution
It may be tempting for a mainstream religious denomination to downplay the likelihood of its own persecution by courts, legislatures, or other important public or private entities and groups. But as Professor Mark Tushnet has observed, "even those to whom the State is presently friendly should know that they will be disappointed in the State someday. ... [T] o be a believer is always to have your heart broken by the State.' 3 Religion in general, apart from any particular denominational beliefs, practices, or lapses, is not without its contemporary academic detractors. 4 For the purposes of this article, the idea of religious persecution seems to generally require an absence of sufficient justification for the alleged oppression. Burdening of religion hardly counts as persecution if it is plainly justified by the need to secure some crucial and otherwise unattainable public interest. But religious persecution need not involve actual subjective hostility, an ongoing organized campaign, or any particular degree of success in exacting compliant behavior from those allegedly being persecuted. It also seems clear that persecution need not be unlawful in order to count as persecution." A constitutional amendment limiting the free exercise of religion (and equal protection) along with a series of severe burdens imposed on a particular religious group, for example, might be both lawful and persecution. 6 As for some related terminology, one might think of the idea of "martyrdom" as an exceptionally severe form of persecution, often involving an uncompromising victim response. The word "martyr," however, originally referred merely to public witnesses to re-GOD DOES NOT EXIST (2008 ligious events and beliefs, with no essential element of a severe penalty for such witnessing." 5 More importantly, "martyrdom" in some other usages need not involve persecution unto death. Joan of Arc apparently referred to her pain and suffering in prison as itself amounting to martyrdom. And the distinction between "red martyrs" who go to their death, and "white martyrs," whose persecution does not involve death, is well-established."' At the other extreme, some unjustified violations even of constitutional free exercise rights clearly do not rise to the level of persecution. Consider, for example, a statute with easily administered exceptions on religious and non-religious grounds which is applied, to modest effect, against a religious group that is unknown to the government. Assume finally that the religious group cannot point to any recognized statutory exception of which the group might avail itself. 22 Here, it seems, we could have a constitutional religious rights violation where the circumstances could not justify any claim that the drafting or enforcement of the statute amounts to persecution.
Consider another important legal context occasionally involving claims of religious persecution: immigration. Perhaps not surprisingly, the idea of persecution in asylum or refugee cases tends to be interpreted narrowly. 2 seen as "an extreme concept." 4 Generally, more is required than incidents of official harassment, intimidation, or even "minor physical abuse or brief detentions" on religious grounds.
5 Brief detentions along with physical abuse may or may not suffice. 26 Generally, "employment discrimination which stops short of depriving an individual of a means of earning a living does not constitute persecution."'" Heavy or onerous fines, 8 property confiscations, 29 or broad limits on employment opportunity 0 may, however, suffice. And the successful concealment of one's religious membership, practices, or beliefs from the authorities does not rule out a claim of religious persecution.'
The stringency of the idea of religious persecution in the immigration context may be analytically helpful for our purposes. A cost-benefit analysis of alleged religious persecution plainly must recognize the relevant differences between, for example, torture, prolonged imprisonment, or strict martyrdom on the one hand, and lesser forms of persecution on the other. But the extreme cases, as in martyrdom, may clarify the costs as well as the cognizable benefits of lesser forms of persecution. Even a distorted "visual" enlargement of any phenomenon may allow one to better understand that phenomenon at a smaller and less readily visible scale.
2 The lesser forms of religious persecution are not necessarily like martyrdom on a smaller scale. But the cases of martyrdom may make it easier to more readily notice and evaluate some genuine costs and benefits of lesser forms of religious persecution. [Vol. 47:695
B. Alleged Persecution and "Essential Contestedness"
One possible challenge to this analysis is important in many other contexts but turns out to be largely irrelevant to the purposes herein. The core of this challenge is that governments and other entities accused of engaging in religious persecution will typically, with reason and good faith, deny that they are engaging in persecution. The idea of persecution or of religious rightsviolation carries a normative as well as a descriptive element, with the normative element typically making any genuine persecution morally unjustified and wrongful. Any government that believes its actions to be justified will be more likely to deny that it is engaged in religious persecution at all than to say that its religious persecution is sufficiently justified. The government's focus will instead be on its societal goals, with the related suffering as an unfortunate or voluntarily incurred cost.
The victims of alleged religious persecution, however, are instead likely to focus primarily on the effects of government actions as they experience them. They are unlikely to have an initial sense of their own persecution but to then nevertheless conclude that the government actually has a sufficient justification for its actions, so that what initially seemed to be religious" persecution was in reality not persecution at all. The government and the most directly affected parties will thus tend to systematically and irreconcilably differ as to what counts as persecution. Partly, this may be a matter of propaganda and public relations. As was observed more than a century ago, "[t]hough the persecuting spirit has not yet ceased to influence men's actions, it is no longer" regarded as a trait to be proud of, but seeks to hide itself under specious disguises."
33. The Oxford English Dictionary, for example, links the idea of persecution to oppression and hostility, with their strongly negative connotations. See Persecution Definition, OED.coM, http://www.oed.comview/Entry141431 (last visited Dec. 10, 2012). 34. It is certainly possible that the question of persecution may or may not be accompanied by uncertainty over whether the alleged persecution is on the grounds of religion, or (also) on the grounds of race, ethnicity, citizenship, tribal affiliation, nationality, or other correlated considerations.
35. Again, it seems unlikely that most governments would admit to currently engaging in persecution in any sense linked to "oppression" rather than maintain that the governmental acts in question are justified and thus do not count as persecution, whatever the costs or suffering involved.
36. John Fiske, The Philosophy of Persecution, 132 N. AM. REV. 1, 1 (1881).
More basically, as the above discussion suggests, 'persecution' is what the philosopher W.B. Gallie referred to as an "essentially contested concept." 37 For Gallie, disagreements over the core meaning and central application of an essentially contested concept may not be "resolvable by argument of any kind, [but] are nevertheless sustained by perfectly respectable arguments and evidence." 3 Those subject to alleged persecution will naturally be inclined to see their own religious principles, moral conceptions, constitutional free exercise rights, and other rights and obligations as outweighing or simply overriding any conflicting government policy interests. Even where the government's intent is not perceived even in part as hostile, surely it may be thought that some sort of exemption should be viable, perhaps among other established exemptions. 39 In contrast, the drafters of an unintentionally, perhaps unknowingly, religiously burdensome rule" will be more inclined to focus on the rule's secular purposes, including the promotion of basic rights; the weight of those purposes; the realistic impossibility of drafting a concise but religiously cost-free rule; and perhaps 38. Gallie, supra note 37, at 167-69. It is possible that the greater the degree of political and cultural polarization, the less likely we may be to notice that ideas such as "persecution" might be essentially contested. And in turn, perhaps our failure to notice the essential contestedness of such concepts may, at least in some minimal way, contribute to further polarization. See generally JONATHAN HAIDT, THE RIGHTEOUS MIND: WHY GOOD PEOPLE ARE DIVIDED BY POLITICS AND RELIGION ch. 12 (2012) (discussing the extreme polarization of American politics in the twenty-first century).
39. See Emp't Div. v. Smith, 494 U.S. 872, 879-82 (1990) (outlining case law addressing the meaning of one or more exemptions from an otherwise neutral rule of general applicability).
40. Consider a hypothetical religious sect that considers the rare and carefully controlled ingestion of heroin as a mandatory sacrament. the possibility of the burdened religious groups somehow adapting to the rule. 41 The problem of addressing essentially contested concepts, even where it is recognized, thus appears to be unresolvable. Fortunately for the purposes herein, the essential contestedness of 'persecution' and related ideas really does not directly matter. A sensitive cost-benefit analysis of either real or merely alleged religious persecution can always start from the perspective of the alleged victims. The cost-benefit analysis will typically then proceed to refer to a broad range of the alleged victim-group's sincerely held beliefs, values, and priorities, insofar as they can properly be taken into account by courts and legislatures. It goes without saying that a reviewing court is not to assess those affected religious beliefs, values, and priorities on their religious or doctrinal merits or to endorse or reject distinctively religious propositions.
But courts and legislatures can learn much that may be crucial to the cost-benefit analysis of a policy, even before considering costs and benefits of the policy from the standpoint of its proponents or third parties. Simply put, the genuine beliefs and values of the alleged victims of religious persecution themselves will often be crucial to a cost-benefit analysis and certainly of greatest interest for the purposes herein. In many cases, the allegedly or actually persecuted group may believe on its own terms that the government treatment in question is actually promoting for many the highest imaginable fulfillment and realization they can attain. Even state neutrality toward this and other private conceptions of the good life would not mean that the state may not adopt policies that contribute to or take account of the fulfillment of private group understandings of the good life.
C. Alleged Persecution and Cost-Benefit Analyses
It is fair to wonder, though, how anyone could realistically perform any sort of cost-benefit analysis that takes account of the religious beliefs, values, and priorities of an allegedly persecuted religious group. Must not a cost-benefit analysis in this context be at best crude and reductive? Yet to begin with, many important religious groups clearly undertake their own authoritative costbenefit analyses on their own value-terms, if not in so many words.
Consider for example the ancient text entitled "The Martyrdom of Polycarp."' 2 Referring to Polycarp and a group of other martyrs, the author declares that "they despised the tortures of the world, thus purchasing eternal life at the price of a single hour." 4 This amounts to a simple, if dramatic, cost-benefit analysis. However extreme the context, this mostly qualitative weighing, balancing, implied commensuration, and decisive judgment are all that are needed for the sorts of cost-benefit analyses considered herein.
It might be said that persecution cannot possibly amount to anything but a pure "cost" for the victims, and generally a large cost at that. Perceived persecutions are indeed typically feared, avoided, and resisted. But as the quotation above concerning Polycarp" already begins to suggest, this need not always be the 43. Id. at ch. 2 (alteration in original). In more complex cases, we may be able to adopt orders or hierarchies of infinite values, and in that sense compare them. It hardly seems unreasonable to conclude that, all else equal, it is more valuable, or creates greater benefit, to send five persons to infinite bliss than to send only one of those five. But trading off one or more persons' infinite value against the loss of infinite value by one or more other persons might require the input not only of the affected parties and their relevant beliefs, but the tradeoff rates adopted by governments. In some theologies, infinite value may mean something like absolute value, in the sense of value not subject to exchange, except where one inexchangeable value tragically conflicts with another, and where a choice must be made, perhaps on the basis of the sheer number of persons on both sides. Consider as a secular and controversial analogy one of Winston Churchill's best known public declarations. Churchill famously raised the possibility that history would judge that the "British Empire and the Commonwealth," despite the massive destruction, deprivation, and the deaths and injuries endured during the Nazi air campaign, were actually experiencing "their finest hour." 45 Churchill's reference was to the judgment of others," 6 but this reference could also have been intended to reflect at least some contemporary British judgments as well, in light of British character, virtues, values, and priorities. This is not to claim that Churchill was in fact expressing the then current sentiments of the British public. All that needs to be claimed is that he conceivably could have been doing so, despite the dreadful suffering and privation. Possible religious analogues, on generally lesser scales, are considered below.
D. Some Relevant Limits On Cost-Benefit Analyses
Generally, it will not be appropriate for a legislature or court to seize upon some marginal, dissident, or novel belief, articulated perhaps only in a moment of emotional fervor, in order to portray the religious costs imposed by a government policy or rule as negative or only minimal. There will also be cases in which the authenticity of a victim's reaction to alleged persecution is unclear. But in many other instances, that authenticity of belief will be well-documented, unambiguous, and clearly within the religious group's well-established general norms. Such a response can thus be said to reflect the group's genuine teachings, clear aspirations, values, and priorities. This is so even if some group members understandably fall short of their own standards under the pressures of the moment. 47 All humans are subject to self-professed Also consider a more controversial limitation on a responsive cost-benefit analysis. It would typically be inappropriate for a court, when sentencing an allegedly persecuted victim in an otherwise standard criminal case, to impose an enhanced penalty on the grounds that on the defendant's own value system, the defendant has gained enormously important spiritual goals in violating a law-or in being severely sentenced. This is in some respects a close call. The defendant's lack of remorse may indeed properly be considered in sentencing. 8 And courts may seek in general to make punishments somehow meaningful. But taking a defendant's religious values into account in criminal sentencing threatens to spiral out of control from a standpoint of overall systemic fairness. Criminal sentencing is in some respects unlike typical government programs. Formal equality across cases in the criminal sentencing context is an especially important value. The ability to compare the lengths of two defendants' sentences is typically clear and of special moral importance. In other policy contexts, various sorts of inequality of impact are unavoidable.
Someone who is disinclined to register with the Selective Service, for example, on grounds of inconvenience, political preference, or fear of potential social consequences might well be effectively motivated to register if faced with the realistic prospect of even a modest fine. 49 But compare the case of a religious pacifist who sincerely believes that as the degree of punishment for nonregistration increases, even unto death, the spiritual benefits even for that defendant alone increase proportionately. A life sentence, prolonged torture, or even the death penalty might seem, on some otherwise generally sensible punishment theory, 0 oddly proportionate and appropriate in such a case, and might even perversely enhance the defendant's authentic spiritual "gains" willed action in various contexts. from refusing to register in the first place.
5 ' Those sentences would of course depart too grotesquely from quantitative equality among various defendants in sentencing. In other regulatory contexts, though, courts can take any freely admitted religious costs and benefits into account, in appropriate cases, up until it is clear that the law is no longer taking defensible account of the claim of all persons to equal treatment and the equal protection of the laws.
Realistically, the criminal justice system cannot sustain as a common practice a sentence of a modest fine for one defendant and life imprisonment or even death for another defendant who has committed the same offense with the same degree of public harm, awareness, and intentionality. Even the mere appearance of gross disparities counts for much in sentencing. Official costbenefit analyses that incorporate a group's religious values are instead more appropriate in deciding, within the limits of the Establishment Clause, among alternative reasonable government policies and enforcement mechanisms. In such contexts, some significant public interest may well be meaningfully advanced, in ways not otherwise available, by a policy which clearly restricts the religious liberty of the adversely affected group. In such contexts, governments can generally be more open to inclusive, publicly explainable, and well-reasoned interest-balancing and costbenefit analyses.
E. A Non-Religious Comparison Case: When Should Judges Consider Possible Benefits to Speakers in Restricting Those Speakers?
Many alleged religious persecution cases will significantly differ from the typical cases in which a speaker is punished or restrained based on the content of the speech.
2 This can be true even though some cases of alleged religious persecution may be 51. These gains could include some of the considerations discussed infra Section V. One complication is that on some religious views, deliberately taking the initiative and actively seeking what would otherwise be readily and properly avoidable punishment may not result in significant spiritual benefits. See infra Section IV. And in theory, a defendant who continues to receive an increasingly great spiritual payoff as the sentence becomes even more cruel might create unsolvable problems in arriving at some single determinate, uniquely appropriate sentence. based largely on what the victim has said or refused to say. 53 One crucial point of distinction between these two kinds of cases is that in a religious persecution case, the persecution itself may, on the victim's own value-system, be of immense, if not infinite, affirmative value for the victim, if not also for others. 54 In the more typical content-based speech restriction case, in contrast, any benefits accruing to the speaker from punishment of the speech will be limited.
It is certainly possible to argue that serious political speechbased punishment of, say, a Vaclav Havel" might have the effect of benefiting the regulated speaker by strengthening the victim's character, attracting attention to his writings, inspiring further writing, or even contributing in some respects to the victim's long-term self-realization. But to say in the typical such victim's own non-religious terms that a regulated speaker is substantially, if not infinitely, better off because of the imprisonment will usually not seem plausible on the best understandings of freedom of speech.
John Stuart Mill classically argued that freedom of speech specifically and social freedoms more generally contribute to selfrealization, autonomy, or self-fulfillment." Mill doubtless recognized that adversity, at least short of death, can strengthen one's public and private character. But for Mill, there is the sense that persecuting individuals or groups on the basis of the content of their words will often substantially promote the flourishing of individual personality, in otherwise unattainable ways that substantially outweigh the costs to the persecuted speakers. 7 This understanding may not hold in religious persecution cases. These religious contexts specifically now must be discussed. 53 . Note, for example, the nature of the charges and options legally available to Polycarp and his fellow martyrs. 
III. ALLEGED RELIGIOUS PERSECUTION IN THE AMERICAN
CONTEXT: SOME CONTEMPORARY CONCERNS This section does not yet offer any substantive considerations that might enter into an alleged persecution cost-benefit analysis. The aim is instead to first establish the relevance of such a costbenefit analysis in the American context. Necessarily, the examples will be extremely selective.
As it turns out, physical persecution on religious grounds by government officials is not entirely alien to American constitutional history. Just before the Civil War, for example, an elevenyear-old Boston public school student was whipped for a half-hour on his eventually bleeding hands with a three-foot rattan rod. 3 The student's offense was that he refused to read not the Ten Commandments in general, but only the officially endorsed version thereof, because of his family's religious beliefs. 59 The assistant principal who administered the whipping was arrested and charged with assault and battery, but the charges were later dismissed." 0 Persecution of a quasi-official, or social, sort has also historically occurred. It has taken the form of, for example, a jury acquittal, as in the case of the killing of Father James E. Coyle in Birmingham, Alabama in 1921.61 This case involved race and ethnicity as much as religion, along with distinct Klan associations. 2 The defense attorney who successfully obtained an acquittal for the admitted shooter of Father Coyle was the youthful Hugo Black, years before his elevation to the United States Supreme Court. 3 Alleged deprivations of American religious liberty are not, however, confined either to anecdote or to history. Consider the sheer number of charge receipts recently filed under Title VII on religion-based employment discrimination grounds. In 1997, the 
Id.
60. Id. One could attribute the whipping to the student's "insubordination," but it is hard to imagine any religious persecution case that could not be refrained as a case of insubordination or disobedience.
61 More broadly, however, the idea of impending official religious persecution in the contemporary American context has of late been raised with increasing conspicuousness and frequency. 67 Religious persecution of various degrees anticipated or allegedly already manifested, is said to have taken on unprecedented dimensions. 68 Thus, for example, under current circumstances, "we have bishops talking of martyrdom from the pulpit." 6 9
Among the most vivid such contemporary statements is that of Francis Cardinal George, Archbishop of Chicago. In 2010, Cardinal George indicated that "I expect to die in bed, my successor will die in prison and his successor will die a martyr in the public square." ' More analytically, Archbishop Thomas Wenski of Miami has expressed the view that recent "efforts to restrict religious liberty are seemingly founded in a reductive secularism that has more in common with the French Revolution than with America's founding." 7 Cardinal Raymond L. Burke more concisely "thinks persecution may be looming" and can envision arrests for preaching the faith. 3 Father Paul D. Scalia" of the Diocese of McLean, Virginia has indicated that if religious persecution arises, the appropriate response is that of a conscious imitation of the martyr St. Thomas More. 5
A number of official religious bodies, 76 religious figures, 77 and others 8 have recently offered related analyses. 9 Again, the point is not that such persons are objectively correct in their assess-ments. All the logic the argument requires is that some persons claiming some degree of religious persecution, of themselves or of some fellow religious adherents, believe that such persecution is taking place, or may take place, based on their own perspectives.
The claim of religious persecution is also implied by highprofile contemporary American judicial cases. Consider the language of a number of challenges to the widely discussed federal regulations promulgated pursuant to the 2010 Patient Protection and Affordable Care Act. 8 " For example, the complaint filed by Colorado Christian University asserts that "[t]he government's Mandate unconstitutionally coerces Colorado Christian to violate its deeply held religious beliefs under threat of heavy fines and penalties." 81 More elaborately, the complaint alleges that because the government acted with full knowledge of those beliefs, and because it allows plans not to cover these services for a wide range of reasons other than religion, the Mandate can be interpreted as nothing other than a deliberate attack by the government on the religious beliefs of Colorado Christian and millions of other Ameri- 
IV. SOME DIRECT AND INDIRECT COSTS OF RELIGIOUS PERSECUTION TO VICTIMS AND TO OTHERS
It is no surprise that most of the costs to the victims of alleged religious persecution are more obvious than any accompanying substantial benefits to the victim. Our brief examination of religious persecution cases in the immigration context confirms some of the possible costs of what the recipient takes to be religious persecution. 87 The costs can certainly be horrific. The range of commonly encountered costs may include death, maiming, various forms of torture, physical injury, beatings, burdensome fines, imprisonment, detention, brutal interrogations, exile or geographic displacement, mistreatment of relatives and family members, forced conversion, coercive indoctrination, imposed unemployment or underemployment, and various other forms of punitive official and social discrimination and disenfranchisement.
8 More abstractly, there may be loss of freedom, physical and emotional trauma, spiritual isolation, and the loss of familial and social support systems. lytize, could involve dignitary harms and a suppression of the process of self-realization as classically described by Mill. 9 '
If the alleged persecution in a given case is unexpected, that unexpected character might either increase or decrease the psychological costs of such persecution. For some religious groups, living in a relatively tolerant, liberal democracy may reduce any dread or anxiety over merely possible future religious persecution. But if perceived religious persecution then actually occurs, the very unexpectedness of the persecution may produce a jarring sense of dissonance and dislocation. These costs may actually be reduced among those who, in contrast, long anticipate the realistic possibility of persecution. 2 For example, while he was under house arrest and awaiting execution, Boethius classically wrote that "it is no ... surprise if on the ocean of life we are buffeted by storms ... , for our chief aim is to displease the wicked." 3 Even where expected, the costs of religious persecution may be either obvious or subtle. As for the obvious sort, consider the observation of Archbishop Oscar Romero in his last sermon just before his assassination: "Today we are passing to our liberation through a desert strewn with bodies and where anguish and pain are devastating us." 9 4 As for the subtle sort, religious persecution can sometimes evoke more nearly a sense of desolation than of deliverance. 9 ' From the perspective of the persecuted, there are also the substantial moral and spiritual costs of persecution or even of merely the threat, chronic or acute, of religious persecution. These may include the weakening or the actual takeover of religious and broadly charitable institutions; succumbing to spiritual weakness; acts of cowardice and apostasy; rationalization and faintheartedness; and the conspicuous desertion or compromise of the 91. Id. This is not to suggest that Mill denied that major religious denominations of- GUTIERREZ (1989) . The reference to "our liberation" already indicates that persecution, even unto martyrdom, is not exclusively a matter of costs. See Section V, infra.
95. Consider the vision of Shusaku Endo. See SHUSAKU ENDO, SILENCE 92 (William Johnston trans., 1970) ("What a miserable and painful business it was! The rain falls unceasingly on the sea. And the sea which killed them surges on uncannily-in silence.").
[Vol. 47:695 faith, for the sake of worldly prosperity or accommodation." Of course, in an age of alleged persecution, it may often be difficult to sort out desertions of the faith due specifically to anticipated persecution and desertions more meaningfully due to general cultural trends.
97
There may also be spiritual costs of a more subtle, indirect sort. What if the very steadfastness and devotion of the persecuted leads, perhaps predictably, to even greater spiritual estrangement, resentment, or hostility on the part of the assumed persecutors?" Even if the persecuted have no share in any moral responsibility for such reactions, might these reactions not often count as spiritual costs from the perspective of the persecuted? More generally, the allegedly persecuted may view the persecution as spiritually harmful to the souls of the persecutors themselves. 99 The alleged persecutors may, of course, deny that they are corrupting their own souls or forfeiting paradise, and the state should not reject those beliefs on the merits and conclude otherwise.
Finally, and even more subtly, there are also the possible costs of voluntarily-perhaps too eagerly-seeking out and undergoing persecution "for the wrong reason."' ' 0 In some theologies, actively seeking persecution or martyrdom for the sake of personal glory, . 10, 2012 ). It should be noted that the historical veracity, or completeness, of accounts of persecution are generally inconsequential to our purposes herein.
99. See, e.g., T.S. ELIOT, MURDER IN THE CATHEDRAL 49 (3d ed. 1950) (describing Thomas Beckett's final sermon) ("We mourn, for the sins of the world that has martyred .... "). This is not to suggest either that such sins are, on every theology, irredeemable, or that the persecutors in question otherwise would not be engaged in spiritually objectionable behavior of one sort or another.
100. See id. at 39-40, 44.
honor, esteem,' or perhaps even for the sake of self-interestedly conceived heavenly rewards may count as spiritual costs.
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Assessing human motivation, even in the most apparently altruistic 0 3 or benevolent' cases, is notoriously difficult and uncertain. Friedrich Nietzsche famously expressed concern for the real motives underlying martyrdom in his aphorism "he that humbleth himself wants to be exalted."' 0 5 Nietzsche's view was that the martyr died "out of ressentiment and a will to power ... an example of self-exaltation [in embracing] death in order to possess power after death.' '°T o the extent that Nietzsche has accurately characterized some or all martyrs, then martyrdom involves the cultural costs Nietzsche described, along with the moral or other costs to the martyr. Of course, the accuracy of Nietzsche's diagnosis of the motivation for martyrdom is not beyond controversy. 7 But whether Nietzsche is largely right about the personal and other costs of martyrdom seems largely unresolvable as among secular and non-secular world-views. Courts and legislatures have independ-ent reasons to take various costs of alleged persecution into proper account, along with the benefits discussed immediately below, in setting public policy.
V. SOME DIRECT AND INDIRECT BENEFITS TO VICTIMS OF RELIGIOUS PERSECUTION IN GENERAL
Being a sincere religious believer does not, by itself, establish the attitude that one should take toward perceived religious persecution. Mainstream believers, however, often ask not for protection or for deliverance from persecution but instead for virtues like faith, hope, patience, steadfastness, or courage in the face of persecution. ' To ask not for avoidance of or relief from persecution but for the capacity to respond to persecution in the right way is typically to concede, if not to embrace, the substantial spiritual value of persecution. A test, however stringent and painful, can after all be an irreplaceable opportunity of great, even unique, value.
Thus, in some mainstream religious views, perceived persecution can promote spiritual worthiness, endurance, character, hope, spiritual boldness, joyfulness, the rewards of heaven, the confirmation of the legitimacy of one's church, and can inspire repentance, increased steadfastness, and deeper conversion in other persons." Interviews with contemporary victims of religious persecution have elaborated upon these ancient themes." 0 These contemporary interviews and studies refer, for example, to the experience of God's presence, surrender to God, and stronger identification with the divine, along with greater discipleship and an enhanced sense of a higher purpose."' It is possible for someone to undergo any of these experiences in the absence of alleged persecution, and even in the absence of any sort of suffering at all. But even if these valued experiences were no more likely under persecution than under some other imaginable circumstances, which often seem doubtful, they could still count as important benefits crucially attributable to the alleged religious persecution.
Less personally, those who suffer alleged persecution often believe that it is precisely-perhaps distinctively-their sufferings, and their reactions thereto that can inspire initially distant or hostile persons to become religious believers. 12 Apparently there is evidence that this conversion-through-persecution effect characterizes other historical eras as well. 113 Many of the persecuted would see this unique effect as of immense value.
One recent victim of religious persecution offered a surprisingly unequivocal and much broader endorsement of suffering for the faith, however alien such thinking may be to cultures influenced by unsophisticated forms of utilitarianism' 14 or hedonism."' This pastor summed up the concept in the following plainspoken, earnest, forthright terms:
So, is suffering good? Yes, extremely good. Through suffering we experience God. Through suffering we see God's glory. So the theology of suffering is a must learn subject for all God's children. Don't escape. North American Christians try very hard to avoid it. Why? Because they don't know that suffering is a blessing." t The sincerity, internal logic, and at least occasional orthodoxy of such reactions illustrates again how perceived religious persecution can differ dramatically in its value, even to the persecuted, (1908) ("We may certainly obtain more grace and glory from God through persecution than through kindness if we know how to use it rightly.").
among otherwise diverse groups of the religiously committed, 122 in addition to strengthening and fortifying the persecuted group. ' Some of the broader benefits of perceived religious persecution may, however, be self-limiting as well as self-propagating. At the time of the French Revolution, Edmund Burke concluded that "[t]he robbery of your [French] church has proved a security to the possession of ours. It has roused the people. They see with horror and alarm that enormous and shameless act of proscription."' 24 Thus some instances of persecution may have a sort of "inoculation effect" on other parties, limiting the geographic spread of both its costs and benefits.
But it is equally possible that religious persecution might have a disinhibiting effect on other governments, perhaps creating "demonstration effects," "viruses," or "contagions," in which formerly unthinkable persecutions become realistically "thinkable."' 2 5 While it is difficult to be sure about such matters, it seems possible, by analogy, that the various European political revolutions of 1848 cannot be fully accounted for with each taken in isolation.'
26 Or perhaps the early repudiations of Soviet-style governments in Eastern Europe encouraged the later repudiations.' 27 By loose analogy, it is not difficult to imagine both self-limiting and self-propagating effects of religious persecutions, within and beyond borders. )) ("It may be that persecution will lead to that unity which we have all been praying for but which has eluded professional ecumenists and church bureaucrats these many years."). In a metaphorical, or perhaps more profound, sense, the former Soviet dissident Natan Sharansky referred to "a mystical feeling of the interconnection of human souls [ The benefits to victims, and indirectly to others, of alleged religious persecutions can also be viewed from the perspective of the particular virtues evoked or inspired by such persecution. Consider for example the widely valued virtues of courage and fortitude. 2 8 For a number of religious groups, courage and fortitude are valued not merely in their own right, but in the extreme, for their linkage to the willingness and ability to withstand persecution even unto martyrdom. 2 9 Here, among many other possible cases, is an instance of courage enabling the invaluable witness, from the religious group's perspective, of innocent, conscientious suffering unto death:
One of the policemen who had helped to hunt him down ... walked up to the priest and with tears in his eyes begged Fr. Pro to forgive him. [Fr. Pro] For many religious groups, displays of virtues, including courage or fortitude, in circumstances of persecution are of incalculable spiritual value for the persecuted victim. But that need not exhaust the value of such conspicuous virtue for the religious group. The broader religious group and the direct victim of persecution may well believe, as suggested above," 2 that perceived religious persecution will result, however unintentionally, 3 ' in the spiritual or even worldly advancement of the persecuted group. This can be a matter of clear doctrine, not mere bravado or rationalization. Whether the doctrinal elements of any such belief are sound on the merits is, of course, beyond the state's official assessment under the Establishment Clause.' 34 Thus some religious groups may well hold that in the classic language of the early theologian Tertullian, "[t]he more you mow us down, the thicker we rise, the Christian blood you spill is like the seed you sow." 3 5 Of course, an allegedly persecuting government may view any such unintended propagation effect as in various respects costly. But for some religious groups, this propagation effect will also be considered a vital benefit in various ways. Religious groups need not be overly optimistic. The majority of religious group members may, in the end, abandon all resistance, let alone martyrdom. The threat of repression may well induce more craven submission, or passivity, than meaningful re-sistance. These choices may have their own perhaps substantial spiritual costs, especially if those who (voluntarily) submit would have otherwise taken a spiritually crucially superior path.
But there is even here one further complication. As one contemporary author suggests, perhaps "the very fact that so many [early Christians in Rome] lacked the courage to become martyrs' led to an enhanced respect for those Christians who did stand firm." ' 137 If so, this may have increased the worldly influence over time of the most orthodox believers among an allegedly persecuted group. This development, too, could count as a substantial benefit from the perspective of the allegedly persecuted group.
Martyrdom is the extreme response to alleged religious persecution. Obviously, many instances of alleged persecution do not involve the threat or actuality of death, and death is obviously distinctive. But even the extreme cases of martyrdom can further inform an understanding of the legitimately cognizable costs, and the immense, if not infinite, benefits of some lesser instances of alleged religious persecution to the victim group.
The admittedly non-intuitive idea that being put to death for one's beliefs may not, all things considered, be genuinely harmful to the condemned party did not originate with the Roman martyrs. Socrates clearly presented such a view some five hundred years earlier, although he also warned of the serious moral harms done by his accusers to themselves.' 38 Developing Socratic themes already expounded in the Crito,"' martyrs such as Ignatius of Antioch and Polycarp concluded that they might well do more genuine good in and through their death in persecution than by otherwise living out their years."' This is not to suggest that all voluntary religious martyrdom is motivated by a desire for benefits, personal or collective. A martyr could be motivated by a sense of fittingness or gratitude, or a desire for a closer unity with the divine, for purification, or to make some sort of repayment, rather than by benefits in any standard sense. 4 ' Fulfilling these aims could be considered of immense, if not infinite, value. As noted above, they could be properly accompanied by a sense of joy or of triumph 1 4 2 consistent with the various anticipated benefits' 43 to the victim and to others.
V. CONCLUSION
Much of this argument for a legislature or court to take into legitimate account the immense, if not infinite, benefits uniquely derivable from religious persecution, from the perspective of those who believe themselves to be persecuted, may seem, however coldly logical, to still be somehow worrisome, even if not constitutionally inappropriate. There can be no casual assumption, however, that the details of the current constitutional case law of religious freedom offer the final moral or logical touchstone. As Professor Steven D. Smith has argued-in an entirely different context--"[t]he assumptions and rationales that gave rise to our those who somehow avoid it, would have led a life of "neutral" spiritual character, before or after any instances of persecution. 143. Consider, without assuming the reliability of any detailed account, the report of The Martyrdom of Justin Martyr, in I ANTI-NiCENE FATHERS, supra note 141, at 306 ("Rusticus the prefect said, 'Do you suppose, then, that you will ascend into heaven to receive some recompense?' Justin said, 'I do not suppose it, but I know and am fully persuaded of it."'). We should emphasize that cost-benefit analyses, in some appropriate form, are not denied to anyone who recognizes that some values can be characterized not only as immense, but as genuinely infinite. [Vol. 47:695 distinctive constitutional commitments have been forgotten, or rejected, or ruled inadmissible," leaving us with a constitutional law of "empty convention." ' 144 It should come as no surprise then, that the case law of religious freedom commonly yields unsatisfactory analyses and outcomes, however it is deployed. Nor are the details of that law beyond critique. The arguments raised herein should be assessed not on the basis of their novelty or unfamiliarity but on the basis of their merits. 
